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KLC has advocated for stronger human rights protections for many years at the 

state, federal and international levels, to ensure our clients have access to 

effective remedies when their human rights are breached. KLC welcomes the 

AHRC’s National Conversation as an important opportunity to discuss Australia’s 

international human rights obligations, and the development of an effective 

human rights framework to promote, protect and fulfill the human rights of 

everyone in Australia.  

Executive Summary 

Australia is party to the key international human rights conventions, and has an 

obligation to adopt laws and other measures to give effect to the human rights 

enshrined in these treaties in domestic law. However, Australia is yet to give 

comprehensive protection to human rights in domestic law. Currently, human 

rights in Australia are protected through a myriad of federal, state and territory 

laws, policies and practices, and through the common law. KLC is concerned 

that the current legal framework makes it difficult for ordinary Australians to 

identify their rights and freedoms, and to understand the extent to which their 

rights are recognised at law. The complex interactions of the various sources of 

law also make it difficult to concisely articulate how these legal rights work. This 

hinders the promotion of respect for fundamental human rights. KLC believes 
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The enactment of comprehensive human rights legislation, along with an 

implementation strategy and a judicial body for the determination of disputes 

would constitute an effective system of human rights protection for 21st century 

Australia, and would ensure Australia complies with our international human 

rights law obligations. 

 

This submission will address the following questions from the Issues Paper: 

1. What human rights matter to you? 

 

2. How should human rights be protected in Australia?  

 

3. What are the barriers to the protection of human rights in Australia?  

 

4. How should the Government address the situation where there is a 

conflict between different people’s rights? 

 

5. What should happen if someone’s human rights are not respected? 

 

8. What should the Australian Human Rights Commission and the 

government do to educate people about human rights? 

 

10. How should we measure progress in respecting, protecting and 

fulfilling human rights?  

 

12. Are there other issues on which you wish to comment? 

 

Recommendations 

This submission recommends:
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¶ Extend the mandate of the PJCHR to include the domestic 



 

 

F8-003 Kingsford Legal Centre | Faculty of Law 
UNSW AUSTRALIA | UNSW SYDNEY NSW 2052 AUSTRALIA 



 

 

F8-003 Kingsford Legal Centre | Faculty of Law 
UNSW AUSTRALIA | UNSW SYDNEY NSW 2052 AUSTRALIA 
T +61 (2) 9385 9566 | F +61 (2) 9385 9583 | ABN 57 195 873 179 | CRICOS Provider Code 00098G 

¶ Convention against Torture and other Cruel, Inhumane or Degrading 

Treatment or Punishment (CAT). 

 

Australia has yet to sign the: 

¶ International Convention on the Protection of the Rights of All Migrant 

Workers and the Members of their Families; 

¶ International Convention for the Protection of All Persons from Enforced 

Disappearance; 

¶ Optional Protocol of the International Covenant on Economic, Social and 

Cultural Rights (OP-ICESCR); and 

¶ Optional Protocol to the Convention on the Rights of the Child on a 

Communications Procedure (OP3-CRC). 

As Australia is a dualist state, ‘statements of international law [are not] 

automatically rendered part of Australian domestic law’.3 This means that the 

Australian government must enact laws to give effect to its international human 

rights treaty obligations. To date, Australia has failed to comprehensively enact 

these human rights protections at law. At a minimum, Australia’s domestic law 

should achieve protection of the human rights detailed in these core 

instruments.  

 

There is a pressing need for Australia to enact comprehensive human rights 

legislation. Our 
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human rights obligations is crucial to recognising the indivisibility of human 
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government authorities, government departments, and government bodies 

which exercise public functions or decision-making, such as privatised service 

providers.  

 

The human rights act should provide access to effective remedies, through 

making available the full suite of judicial remedies where a breach of the human 

rights act has been established, including compensation, declarations and 

injunctions.  

 

Recommendations: 

3. Human rights should be protected in Australia through the federal 

enactment of comprehensive, judicially enforceable human rights act. 

4. This national human rights act should protect all human rights reflecting 

the principle that all human rights are universal, indivisible, 

interdependent and interrelated. Alternatively, at a minimum, the national 

human rights act should protect all the human rights contained in the 

ICCPR and ICESCR. The objects of a human rights act should be the 

protection, promotion and attainment of human rights in Australia.  

5. This human rights act should provide access to effective remedies, through 

making available the full suite of judicial remedies where a breach of the 

human rights act has been established, incľa udľd tions:
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breakdowns. Martha was not eligible to be housed elsewhere either because her 

husband ran a business, even though she did not have access to any of the 

profits of the business and could not afford to rent in the private market. 

Because she could not enforce her right to housing, Martha faced homelessness.  

 

 

Case study – Ali (freedom of religion, the right to not be discriminated against 

on the basis of religion, right to education)7 

Ali is a young Muslim man in prison. He was given external leave to undertake 

studies at an educational institution. At the educational institution, Ali regularly 

prayed in outdoor areas. He was told that he was not allowed to pray there. 

When he continued to pray, Ali’s education leave was cancelled, and he was not 

allowed to continue his studies. This caused significant distress to Ali and his 

family.  
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Case study – Fei (violence against women)9 

Fei was in a relationship with Alan for 5 years. The relationship was violent from 

the beginning, with Alan constantly subjecting Fei to verbal abuse at home. He 

would also push her around the home and physically restrain her whenever he 

felt jealous of her socialising with other people. Fei did not report this early 

abuse to the police or to her doctor, as they had a young child together early in 

the relationship, and she did not want to split up the family.  

 

On one occasion Alan became enraged that Fei had started hanging out with 

some old friends and he punched her in the face at home and smashed her 

mobile phone 
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consideration in decision-making, it is likely the Victims Compensation scheme 

would be improved.  

 

 

How does the current framework protect human rights? 

The Australian Constitution 

 

The Constitution expressly provides protection for a small number of rights, 

including the: 

¶ Right to vote10  

¶ Protection against the acquisition of property on unjust terms11 

¶ 
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adequately address the power imbalance between complainants and 

respondents, as complainants bear the onus of proof. As it is a costs jurisdiction, 

many complainants settle through confidential alternative dispute resolution 

processes, limiting broader dialogue around systemic discrimination.  

In 2017, the ordinary time limit for making complaints of discrimination to the 

Australian Human Rights Commission was reduced to 6 months,20 and 

complainants must now seek leave to take their matters to court,21 limiting 

access to effective remedies.   

Recommendations: 

6. The federal government should consolidate existing anti-discrimination 
legislation and enact a comprehensive Equality Act that: 

a) addresses all prohibited grounds of discrimination, promotes substantive 
equality and provides effective remedies, including against systemic and 
intersectional discrimination; 

b) The harmonisation of this legislation should reflect at least the highest 
level of protection currently provided under discrimination law across the 
relevant States, Territories or Commonwealth. 

7. The federal government should amend Part IIB Division 2 of the Australian 
Human Rights Commission Act 1986 (Cth) so that applicants and 
respondents in sexual harassment matters must bear their own costs 
unless an exception applies. Parties should only be ordered to pay the 
costs of the other sides if one of the following exceptions applies: 

 - The party instituted the proceedings vexatiously or without 
reasonable cause; or 

 - The party caused the other party to incur costs by an unreasonable 
act or omission. 
8. The time limit to lodge a complaint of sexual harassment to the Australian 

Human Rights Commission should be extended to 12 months and the onus 
of establishing why an application should not be accepted out of time 
should be reversed. 

 

State and Territory human rights acts 

The ACT, Victoria and Queensland have enacted human rights acts. These are 

the: 

¶ Human Rights Act 2004 (ACT) (ACT Act); 

 
20 Complaints may be accef
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incompatible with human rights, but on 69 occasions (73%) that finding had no 

impact on the passage of the legislation.22  

 

In addition, the timeframes within which the PJCHR is required to operate are 

insufficient to allow proper consideration of the compatibility of bills and 

legislative instruments with Australia’s international human rights obligations.  

The PJCHR’s reports are often delayed, and there is a growing trend of bills 

going to a vote before the PJCHR has reported on their compatibility with 

human rights.23  

 

The Human Rights (Parliamentary Scrutiny) Act 2011 (Cth) also requires the 

Commonwealth government to prepare Statements of Compatibility (SOCs) for 

bills and legislative instruments. However, the SOCs are often poor and fail to 

contain accurate or thorough human rights analysis. An analysis of 129 SOCs 

produced in the first 6 months of the Committee’s operation found that ‘most 

SOCs are brief and many display a disturbing lack of analytical rigour’.24  

 

Recommendations: 
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What should the Australian Human Rights Commission and the government do 

to educate people about human rights? 

 

Raising awareness and engaging in human rights education is a key function of 

the Australian Human Rights Commission. The Commonwealth government 

should increase funding to the AHRC to allow it to fulfil its educative role. This 

could lead to a greater culture of respect for human rights in the Australian 

community.  

 

The federal government should also provide increased funding for community 

legal centres to engage in community legal education about human rights.  

The Australian public should be equipped with the ability to identify their 

human rights, when their rights are breached, and to be empowered to assert 

their rights. A strong, ongoing program of human rights education in both the 

community and within the public sector is necessary to achieve this culture of 

respect for human rights in Australia.  

 

Community legal education initiatives, such as those undertaken by KLC, provide 

a valuable service to the community by enhancing access to justice. Community 

legal education involves the development of resources such as brochures, 

information flyers and publications, the conducting of seminars, workshops and 

presentations for people working in community services and for members of the 

public. Increased government funding to provide these services would enhance 

education about human rights and contribute to the creation of human rights 

based culture in Australia. 

 

Recommendations: 

17. The Commonwealth government should provide increased funding to 

the Australian Human Rights Commission to enable it to fulfil its 

educative role. 

18. The Commonwealth government should provide increased funding to 

community legal centres to enable them to deliver community legal 

education on  human rights in order to build awareness in the 

community on human rights. 
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https://www.remedy.org.au/
https://www.remedy.org.au/reports/2017_RemedyAustralia_Follow-Up_Report_on_individual_communications.pdf
https://www.remedy.org.au/reports/2017_RemedyAustralia_Follow-Up_Report_on_individual_communications.pdf
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people in the Australian community where their human rights have been 

violated. Australia’s compliance wit
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