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1981. KLC provides general advice on a wide range of legal issues, including discrimination 



 3 

While freedom of religion or belief is a non-derogable right (a right that cannot be 
�•�µ�•�‰���v�������U�����À���v���]�v�������•�š���š�����}�(�����u���Œ�P���v���Ç�•�U���š�Z�����(�Œ�������}�u���š�}���u���v�]�(���•�š���}�v���[�•���Œ���o�]�P�]�}�v���u���Ç��������
subject to limits under Article 18(3) of the ICCPR: 

�^�&�Œ�������}�u���š�}���u���v�]�(���•�š���}�v���–�•���Œ���o�]�P�]�}�v���}�Œ�������o�]���(�•���u���Ç���������•�µ���i�����š���}�v�o�Ç���š�}���•�µ���Z���o�]�u�]�š���š�]�}�v�•��
as are prescribed by law and are necessary to protect public safety, order, health, or 
�u�}�Œ���o�•���}�Œ���š�Z�����(�µ�v�����u���v�š���o���Œ�]�P�Z�š�•�����v�����(�Œ�������}�u�•���}�(���}�š�Z���Œ�•�X�_ 

Article 20 of the �/�����W�Z�� �‰�Œ�}�À�]�����•�� �^any advocacy of national, racial or religious hatred that 
���}�v�•�š�]�š�µ�š���•�� �]�v���]�š���u���v�š�� �š�}�� ���]�•���Œ�]�u�]�v���š�]�}�v�U�� �Z�}�•�š�]�o�]�š�Ç�� �}�Œ�� �À�]�}�o���v������ �•�Z���o�o�� ������ �‰�Œ�}�Z�]���]�š������ ���Ç�� �o���Á�_�X2 
However, Australia has a reservation to Article 20 to not introduce further laws on this 
issue.  
 

Freedom of Religion under Australian Law 

Protections under the Constitution 

Freedom of religion has limited protection under the Australian Constitution. Section 
116 of the Constitution provides:  

� T̂he Commonwealth shall not make any law for establishing any religion, or for 
imposing any religious observance, or for prohibiting the free exercise of any 
religion, and no religious test shall be required as a qualification for an office or 
publi�����š�Œ�µ�•�š���µ�v�����Œ���š�Z�������}�u�u�}�v�Á�����o�š�Z�X�_ 

Section 116 essentially limits the Commonwealth Parliament from enacting laws that 
���•�š�����o�]�•�Z�������Z�•�š���š�����Œ���o�]�P�]�}�v�[���}�Œ���‰�Œ�}�Z�]���]�š���š�Z�����(�Œ���������Æ���Œ���]�•�����}�(���Œ���o�]�P�]�}�v�X���,�}�Á���À���Œ�U���š�Z�]�•���‰�Œ�}�š�����š�]�}�v��
is limited as it only applies to the Commonwealth, not states and territories, and does not 
apply to all government action, but only to legislation or actions taken under legislation.  

Protections under anti-discrimination law
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religion in modern awards, enterprise agreements, adverse action and termination.3 While 
section 351 of the Fair Work Act prohibits discrimination on the basis of religion in 
employment, this law is only in effect where a state or territory law that prohibits religious 
discrimination is in place. This means in states such as NSW, where religion is not a 
protected attribute under state discrimination law, complainants who have suffered 
religious discrimination have no access to effective remedies.   

Case study: Ali 

Ali is a young Muslim man in prison. He was given external leave to undertake studies at an 
educational institution. At the educational institution, Ali regularly prayed in outdoor areas. 
�,�����Á���•���š�}�o�����š�Z���š���Z�����Á���•���v�}�š�����o�o�}�Á�������š�}���‰�Œ���Ç���š�Z���Œ���X���t�Z���v���Z�������}�v�š�]�v�µ�������š�}���‰�Œ���Ç�U�����o�]�[�•��
education leave was cancelled, and he was not allowed to continue his studies. This caused 
significant distress to Ali and his family.  

We advised Ali that he would not be able to successfully make a discrimination complaint, as 
the law does not protect a person from discrimination on the basis of their religion.  

The Australian Human Rights Commission Act 1986 (Cth) only protects against religious 
discrimination if it has the effect of impairing equality of opportunity or treatment in 
employment or occupation.4 However, there are no enforceable remedies for complainants 
under this scheme. 

Being subject to discrimination has a negative impact on �]�v���]�À�]���µ���o�•�[��health and wellbeing. 
Research on the link between religious discrimination and health indicates that religious 
discrimination increases the risk of anxiety and depression.5 Additionally, individuals 
experiencing discrimination in employment may suffer financial distress as a result of not 
being hired or dismissed.  

KLC, CLCNSW and NACLC recommend that religion should be a standalone protected attribute 
in Commonwealth discrimination law, to increase protection of the right to freedom of 
religion. Religion should be defined broadly to include both having a religion or belief and 
not having a religion or belief.  
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discriminate against individuals where it is necessary to avoid injury to the sensitivities or 
susceptibilities of the adherents of a religion.7         

The Sex Discrimination Act 1984 (Cth) �~�ZSDA�[�• permits religious bodies to discriminate 
against people on the basis of their sex, sexual orientation, gender identity, intersex status, 
marital or relationship status, pregnancy or potential pregnancy or breastfeeding in: 

�x the ordination or appointment of priests, ministers of religion or members of any 
religious order; 

�x the training or education of people seeking ordination or appointment as priests, 
ministers or of religion; and 

�x the training or education of people to participate in religious observance or 
practice.8 

Section 37(1)(d) of the SDA permits bodies established for religious purposes to discriminate 
against people on the basis of their sex, sexual orientation, gender identity, intersex status, 
marital or relationship status, pregnancy or potential pregnancy or breastfeeding in relation 
to acts or practices that conform to the doctrines, tenets or beliefs of that religion; or are 
necessary to avoid injury to the religious susceptibilities of adherents of that religion. 

Section 38 of the SDA permits educational institutions established for religious purposes to 
discriminate against employees and contract workers on the basis of sex, sexual orientation, 
gender identity, marital or relationship status or pregnancy, where:
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$145.3 billion in funding for non-government schools.11 Religious educational institutions 
are also a significant employer in Australia. For example, the Catholic Education Office 
employs more than 10,000 people in the Sydney Archdiocese,12 while the Sydney Anglican 
School Corporation employs 1, 350 staff.13  

Religious organisations which receive public funding or perform a service on behalf of 
government should not be exempt from anti-discrimination laws. These exemptions send a 
message that discrimination is acceptable in our community, which contributes to the 
entrenchment of systemic discrimination against vulnerable groups of people. It allows the 
right to freedom of religion to prevail over other rights protected by international human 
rights law, including the right to live free from discrimination.  

KLC, CLCNSW and NACLC accept the religious exemptions in sections 37(1)(a)-(c) of the SDA. 
However, our view is that the religious exemptions in section 37(1)(d) and section 38 of the 
SDA should be removed. These blanket exemptions are broad, and require no analysis of 
reasonableness, necessity, proportionality or legitimacy of aims. One fundamental right 
(freedom of religion) should not be automatically privileged above other fundamental rights 
(right to non-






