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5. This submission is provided to inform Australia’s upcoming appearance
before the Committee. It provides information in response to the List of
Issues released by the Committee, as well as other information that NGOs
in Australia suggest that the Committee should consider in respect of
Australia’s compliance with the International Covenant on Economic,
Social and Cultural Rights (ICESCR).

Note
This submission is not intended to be an exhaustive examination of the issues
facing or experiences of people in Australia relevant to ICESCR. It has been
prepared by NGOs in Australia with limited resources and no direct Government
funding or support. The submission should be supplemented by reference to key
Australian NGO submissions to other UN processes and reviews, including for
example the Australian NGO Coalition’s Joint Submission coordinated by NACLC,
Kingsford Legal Centre and the Human Rights Law Centre as part of Australia’s
2015 Universal Periodic Review.2

The issues highlighted and proposed recommendations made in this submission
are considered under the key ICESCR article of relevance. However, they are
often relevant to more than one article and more than one particular group,
reflecting the intersectionality of inequality and compounding nature of
discrimination and disadvantage. We emphasise and acknowledge that
individuals experience discrimination or disadvantage as a result of a
combination of factors—such as race, ethnicity, gender, disability, age and sexual
orientation—rather than just one factor.

General Comments on State Party Report

6. Australia’s fifth periodic report covers the period from 1 July 2009 to 30
June 2014. We note with concern that Australia’s fifth periodic report was
due on 30 June 2014, but was not provided to the Committee until
February 2016.

7. We are also concerned about the approach taken by Australia to
preparing its Report. The Committee noted in its Concluding Observations
with respect to Australia’s last Report, that ‘it regrets that the format

2 Australia’s 2n Universal Periodic Review, Joint NGO Submission on behalf of Australian NGO
Coalition, March 2015, available here:
http://www.naclc.org.au/cb_pages/files/Submissions/Final-UPR-Submission-for-website.pdf.
Usefully, see also: Australian Human Rights Commission, Australia’s Second Universal Periodic
Review, April 2015, available here: https://www.humanrights.gov.au/submissions/australia-s-
second-universal-periodic-review.




chosen in preparing the fourth periodic report of Australia did not
provide the Committee with a substantive report on the measures
adopted by the State party to give effect to the Covenant rights and on the
progress made in achieving the observance of those rights’.3 We consider
that the format of the most recent Report, in particular its structure
according to Concluding Observations, appears focused on responding to
Concluding Observations rather than engaging constructively or
providing a substantive report on measures and progress by Australia to
give effect to Covenant rights.

8. In addition, despite specific requests by the Committee in its Concluding
Observations and recommendations for additional data on a range of
indicators, there is a lack of data in many areas of the Report.

0. The Report states that it supplements Australia’s 2007 Common Core
Document and should be read in conjunction with that document.
However, the Common Core Document is now out of date in addition to
being deficient in a number of key respects. NGOs in Australia continue to
consider that it fails to include a number of significant human rights
issues or adequately engage with Australia’s domestic implementation of
ICESCR and progress towards the realisation of economic, social and
cultural rights. At the time it was developed NGOs expressed concern
about a lack of transparency around its development or consultation with
civil society.

10.  Finally, despite the Committee’s encouragement and paragraph 14 of
Australia’s Report which refers to engagement with Australian NGOs,
NACLC and Kingsford Legal Centre note with concern the very limited
opportunity for NGO engagement or consultation with the Australian
Government in relation to its Report.

11.  More broadly, Australian Government engagement with NGOs in relation
to implementation of ICESCR and Australia’s international human rights
obligations is limited. While there are two main forums each year which
bring together Australian Government representatives and NGOs, as well
as a number of informal mechanisms, the new Standing Mechanism being
developed by the Australian Government appears to refer to NGO
engagement but we are yet to see such systemic engagement.

Australia: United Nations Reviews and Engagement

12.  Since its last periodic review by the Committee in May 2009, Australia has
been reviewed by a number of other United Nations human rights
mechanisms, many of which are directly relevant to the Committee’s
review of Australia’s obligations under ICESCR. These include:

3 The committee issued its concluding observations on Australia’s fourth report on 12 June 2009:
Committee on Economic Social and Cultural Rights, Consideration of Reports Submitted by States
Parties Under Articles 16 and 17 of the Covenant, 42nd sess, UN Doc E/C.12/AUS/C0O/4 (22 May
20009).



e Human Rights Council, Australia’s 2nd Universal Periodic Review,
20154

e Committee against Torture, 20145

e Committee on the Rights of Persons with Disabilities, 20136

e Committee on the Rights of the Child, 20127

e Human Rights Council, Australia’s 1st Universal Periodic Review,
20118

e Committee on the Elimination of Racial Discrimination, 2010°

e Committee on the Elimination of Discrimination against Women,
201010

13.  Australia has also been subject to country visits by a number of Special
Procedures of the UN Human Rights Council, including:

e UN Special Rapporteur on Indigenous Peoples, April 2017 and
August 200911

e UN Special Rapporteur on Violence against Women, Its Causes and
Consequences, April 2012 and February 201712

e UN Special Rapporteur on Human Rights Defenders3

4 Materials are available here:
http://www.ohchr.org/EN/HRBodies/UPR/Pages/AUSession23.aspx

5 Committee against Torture, Concluding Observations on the initial report of Australia, adopted by
the Committee at its tenth session, 2-13 September 2013, 10t sess, UN Doc CRPD/C/AUS/CO/1 (24
October 2013).

6 Committee on the Rights of Persons with Disabilities, Concluding Observations on the combined
fourth and fifth periodic reports of Australia, adopted by the Committee at its 1284t and 1285th
meetings, 26 November 2014, 53d sess, UN Doc CAT/CO/AUS/4-5 (22 December 2014).

7 Committee on the Rights of the Child, Consideration of reports submitted by States parties under
article 44 of the Convention, 60t sess, UN Doc CRC/C/AUS/CO/4 (28 August 2012).

8 Material is available here:







Article 1 — Right of Self-Determination

16.

17.

18.

19.

20.

Article 1 of ICESCR recognises that all peoples have the right to freely
determine their political status and to freely pursue their economic, social
and cultural developments.

Aboriginal and Torres Strait Islander peoples remain among the most
disadvantaged people in Australia across all social indicators, including
engagement with the justice system, health, education, housing, disability
and employment. This disadvantage is compounded by a lack of
recognition of and respect for the right of self-determination and for
Aboriginal and Torres Strait Islander peoples nationally and locally to
participate in decisions which affect their communities.

Despite many reports recommending the importance of Aboriginal and
Torres Strait Islander communities shaping programs that affect them,
there is an ongoing lack of genuine collaboration and meaningful
engagement by Government with Aboriginal and Torres Strait Islander
peoples and organisations.

In particular, there are significant concerns about the failure to engage
with or fund the peak national representative body for Aboriginal and
Torres Strait Islander people, the National Congress of Australia’s First
Peoples. In addition, other concerns with respect to self-determination in
Australia include:
e the need for a comprehensive national reparation system for the
Stolen Generations;
e the ongoing operation of discriminatory laws;
e the need for Constitutional recognition of Aboriginal and Torres
Strait Islander people; and
e the impact of limited funding on Aboriginal and Torres Strait
Islander Community controlled organisations.

We recommend that the Australian Government commit to engaging with
Aboriginal and Torres Strait Islander peoples in the development of
policy, and to genuine collaboration by developing and implementing a
framework for self-determination, outlining consultation protocols, roles
and responsibilities and strategies for increasing Aboriginal and Torres
Strait Islander participation in all institu

11



Aboriginal and Torres Strait Islander communities and organisations, to
implement and raise awareness about the United Nations Declaration on
the Rights of Indigenous Peoples (UNDRIP).

Proposed Recommendations for Concluding Observations:

THAT Australia develop and implement a framework for self-determination, in
partnership with Aboriginal and Torres Strait Islander communities and
organisations, outlining consultation protocols, roles and responsibilities and
strategies for increasing Aboriginal and Torres Strait Islander participation in all
institutions of democratic governance.

THAT Australian develop a framework, in partnership with Aboriginal and
Torres Strait Islander communities and organisations, to implement and raise
awareness about the United Nations Declaration on the Rights of Indigenous
Peoples (UNDRIP).

National Representative Body

List of Issues 2016, para 8
8. Please provide information on trends in budget allocations to Indigenous
Affairs and to the National Congress of Australia’s First Peoples since 2013.

22.  The establishment of a representative and effective national Aboriginal
and Torres Strait Islander body is essential for the realisation of Article 1
of ICESR for Aboriginal and Torres Strait Islander people and relevant to
Article 2. This was recognised and recommended by the Committee in its
2009 Concluding Observations.

23.  In 2010, following an extensive consultation process, the National
Congress of Australia’s First People (Congress) was established. However,
there are serious concerns with respect to engagement with and support
for Congress. For example, in 2015 Congress stated that the Australian
Government ‘now refuses to formally acknowledge the role and
representative status of the National Congress of Australia’s First Peoples’
and that ‘Congress rejects absolutely the proposition by the Australian
Government that it has engaged with Congress, amongst others, when
designing policies, programmes and implementing services that affect
Aboriginal and Torres Strait Islander Peoples’.18

24.  Inaddition, the Australian Government has significantly reduced funding
to Congress, including in 2014 a cut of $15 million1® and now effectively
signalled it does not intend to fund Congress on an ongoing basis, only
providing Congress with very limited funding (approximately $540,000)
to assist it to explore non-Government funding opportunities.

18 National Congress of Australia’s First Peoples, Australia’s Second Universal Periodic Review,
Submission, 2015, http://nationalcongress.com.au/wp-content/uploads/2015/09/UPR-
Australia-Congress-Shadow-Report-and-Factsheets-Final.pdf

19 National Congress of Australia’s First Peoples, Congress 2014 Budget Response (15 May 2014)
http://nationalcongress.com.au/congress-2014-budget-response.
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25.

Aboriginal and Torres Strait Islander organisations, other NGOs and the
Australian Human Rights Commission have consistently called for greater
engagement, respect and funding for Congress.20 In addition, Aboriginal

13



Constitutional Recognition
28.

14



Article 2 — Treaty Entrenchment and Non-Discrimination

In relation to Article 2, this submission addresses:

. implementation of ICESCR into domestic law

. Australia’s Human Rights Framework, including the lack of a Federal
Human Rights Act

. the role and work of the Australian Human Rights Commission; and

. information about Australia’s anti-discrimination legislation.

Implementation of Covenant into Domestic Law and Australia’s Human
Rights Framework

List of Issues 2016, paras 1-2
1. Please indicate if and when the State party intends to introduce an
overarching human rights act that includes the protection and justiciability of

Committee on Human Rights indicating whether its recommendations are
regularly taken into account by legislators. Please provide updated
information on the implementation and impact of the Human Rights Action
Plan of 2012,

economic, social and cultural rights, across all state and territory jurisdictions.
2. Please provide examples of the work undertaken by the Parliamentary Joint

30.  Despite the previous recommendations of the Committee, Australia has
still not fully incorporated ICESCR into Australian domestic law, there is
no comprehensive legal framework for the protection of human rights
(nor any further consideration of a Federal Charter of Rights that may
provide such protection) and Covenant rights are not justiciable or

15



34.

35.

legislative instruments with Australia’s international human rights
obligations and Committee reports are increasingly partisan and split
along party lines.

In addition, a National Human Rights Action Plan (NHRAP) was
introduced in 2012. However, as the Australian Government has noted in
its response to the List of Issues, it considers the NHRAP to be a “policy of
the former Australian Government”.

In the absence of any NHRAP or a federal charter of rights or human
rights act, there are very significant gaps in the protection of human
rights and existing mechanisms are insufficient to provide for the
protection and promotion of human rights.

Proposed Recommendations for Concluding Observations:

THAT Australia fully incorporate its international human rights obligations into
domestic law by introducing a comprehensive, judicially enforceable federal
Human Rights Act that includes recognition and protection of economic, social
and cultural rights.

THAT Australia extend the mandate of the Joint Parliamentary Committee on
Human Rights to include the domestic consideration, follow up and oversight of
implementation of recommendations and views of UN human rights
mechanisms.

Ratification of Treaties

36.

37.

38.

Since the last review, Australia has ratified the Optional Protocol to the
Convention on the Rights of Persons with Disabilities and it entered into
force for Australia on 19 September 2009.

In response to recommendations received during Australia’s 2011
Universal Periodic Review, Australia also said it would formally consider
becoming a party to ILO Convention No. 169, work towards ratification of
a number of other instruments and systematically review its reservations
to human rights treaties.

However, despite the Committee’s recommendation during Australia’s last
review, Australia has not yet ratified the International Convention on the
Protection of the Rights of All Migrant Workers and Members of Their
Families (ICRMW), ILO Convention No. 169 or the Optional Protocol to
ICESCR. Indeed, as part of Australia’s 2015 UPR despite recommendations
about ratification of both OP-ICESCR and ICRMW the Australian
Government noted the recommendations and indicated that ratification
would not be considered further at this time.

16




Australian Human Rights Commission

39.

40.

41.

42.

List of Issues 2016, para 3

3. Please provide information on measures taken to reinforce the
mandate of the Australian Human Rights Commission so that it covers
all the rights enshrined in the International Covenant on Economic,
Social and Cultural Rights and to increase the Commission’s resources.
Please indicate how the State party has acted upon recommendations
put forward by the Commission.

Since the Committee’s last review there have been some positive
developments, including the establishment of a National Children’s
Commissioner and Age Discrimination Commissioner, as well as the
appointment of a full-time Race Discrimination Commissioner and Human
Rights Commissioner.

However, the mandate and powers of the Australian Human Rights
Commission remain limited. Importantly, under the Australian Human
Rights Commission Act 1986 (Cth) (AHRC Act), the definition of human
rights does not include ICESCR and the Australian Government signalled
in its response to the List of Issues that it “does not intend to expand the
AHRC'’s legislative mandate to require consideration of ICESCR”.

In addition, determinations of the AHRC are unenforceable and there is no
requirement for the Australian Government to implement, or even
respond to, the Commission’s recommendations. The financial resources
allocated to the AHRC also remain inadequate and indeed there has been
a substantial reduction in funding.24

Since the last review, there have been a number of other concerning
developments, including the appointment of a Commissioner without a
transparent process; the reduction of the Disability Discrimination
Commissioner and Age Discrimination Commissioner from full-time to
part-time roles (though this has now been addressed); and attacks on the
President of the AHRC and attempts to procure her resignation (though
there appears to have been some improvement and recommitment to
engaging with and supporting the independence of the AHRC in recent
months).25

24 While formally outside the review period, t

17



Proposed Recommendations for Concluding Observations:
THAT Australia adequately fund and strengthen the mandate of the Australian
Human Rights Commission, including coverage of ICESCR rights.

Anti-Discrimination Legislation

43.

44,

45,

46.

Australia has several federal laws to prevent discrimination, including the
Racial Discrimination Act 1975 (Cth), Sex Discrimination Act 1984 (Cth),
Disability Discrimination Act 1992 (Cth), and the Age Discrimination Act
2004 (Cth).

However, federal anti-discrimination laws remain inconsistent and fail to
comprehensively protect the rights to equality and non-discrimination.
The laws fail to actively promote equality, address systemic or
intersectional discrimination and have exemptions and exceptions.

Despite initial moves to review and consolidate federal anti-
discrimination law in 2010 and 2011 as one of the initiatives under the
Human Rights Framework (consistent with the recommendations made
by the Committee) this reform was deferred indefinitely in May 2013.

In addition, since the last review, Australia has enacted amendments to
the Sex Discrimination Act 1984 (Cth), including to introduce protections
for the attributes of relationship status, sexual orientation, gender
identity and intersex status. However, since 2014, the Australian
Government has engaged in a sustained campaign to reduce protections
against racial vilification in the Racial Discrimination Act, despite
widespread community opposition.

Proposed Recommendations for Concluding Observations:

THAT Australia enact a comprehensive Equality Act that addresses all prohibited
grounds of discrimination, promotes substantive equality and provides effective
remedies, including against systemic and intersectional discrimination.

Individual complaints

47.

The discrimination legislative regime relies on an individual complaint
system. This places the onus on the person who has experienced
discrimination, which makes bringing a case very difficult. The complaint
system focuses on confidential settlements through informal complaint

18




48.

At the federal level, it is a costs jurisdiction at the court stage, causing
many complainants to settle matters because of concern about a costs
order. This is especially prevalent when the respondent does not have the
same cost concerns (e.g. a large corporation). Creating a system that
allows respondents with funds to settle matters or to drag out cases until
the complainant cannot continue means that systemic, repeated
discrimination is not eliminated.

Proposed Recommendations for Concluding Observations:

THAT Australia amend the Australian Human Rights Commission Act 1986 (Cth)
to reinstate the 12-month time limit to lodge a complaint of discrimination.
THAT Australia amend the Australian Human Rights Commission Act 1986 (Cth)
to make the Federal Court and Federal Circuit Court a no cost jurisdiction for
discrimination complaints.

Scope of anti-discrimination laws

49.

The scope of federal, state and territory anti-discrimination laws are also
very restricted. Such laws typically operate only in relation to certain
'public’ areas, such as work, education, the provision of goods, facilities
and services, and the administration of government laws and programs.
As a result, the right to non-discrimination is not fully protected.26

Disability Discrimination and National Disability Strategy

List of Issues 2016, para 10
10. Please provide information on the impact of the National Disability
Strategy (2010-2020).

19




plan, Driving Action 2015-2018,28 focuses on actions already underway,
and NDS progress reports often only describe actions rather than
evaluate outcomes for people with disability.2® In relation to many issues,
Australia continues to state that the responsibility for reform lies with
State and Territory governments. However, the NDS is a framework
agreed by all governments within Australia, and is a key mechanism
through which Australia could take a leadership role to coordinate a
national, uniform response to progress human rights for people with
disability.

20



e people with disability;
« lesbian, gay, bisexual, trans and intersex (LGBTI) people;

e people from culturally and linguistically diverse
backgrounds;

e people experiencing homelessness and financial
disadvantage;

» refugees and asylum seekers;
e children and young people; and

e older people.

Aboriginal and Torres Strait Islander people

54.

55.

56.

Aboriginal and Torres Strait Islander people continue to suffer significant
discrimination and disadvantage in the enjoyment of their human rights
in Australia. This discrimination is highlighted throughout this
submission.

One issue of particular concern is the ongoing and gross
overrepresentation of Aboriginal and Torres Strait Islander peoples in the
criminal justice system and access to justice for Aboriginal and Torres
Strait Islander people.

Since 2004 there has been a 95 per cent increase in the number of

Aboriginal and Torres Strait Islander people in custody. As the Redfern
Statement notes, “in addition to the estimated $3.4 billion that

21



youth justice system and were ‘significantly more likely’ to be referred to
court than non-Aboriginal youth.

22



THAT Australia, including at a State and Territory level, introduce
protections against discrimination at law on the basis of gender identity and
intersex status.

Sexual orientation

63.  In 2009, the Australian Government amended 58 federal laws removing
discrimination against same-sex de facto couples and their families
relating to legal and financial entitlements under federal laws.

64.  Relationship recognition, civil union or civil partnership schemes are
available to same-sex couples in most states and territories. However, the
Marriage Act 1961 (Cth) only allows marriages in Australia and
recognition of marriages overseas for unions of ‘a

23



New South Wales and the Australian Capital Territory recognise
sex/gender outside categories of male and female.

Proposed Recommendations for Concluding Observations:

THAT Australia work with State and Territory governments to allow sex and
gender diverse applicants to change sex markers on birth certificates without
a requirement for ‘sex reassignment surgery’, divorce and a diagnosis of
gender dysphoria.

Intersex status and sex characteristics

67. Tasmania and the Australian Capital Territory have introduced explicit
protections against discrimination on the grounds of intersex status.
South Australia has also passed protections but these have not yet come
into effect. The effectiveness of anti-discrimination measures is not
certain as human rights violations are known to persist, including in
institutional settings.

Discrimination against

24



prohibition is lifted, this cohort can only apply for one of two temporary
visas.4!

70.  Since 19July 2013, any person seeking asylum who has arrived in Australia
by boat has been transferred to Manus Island in Papua New Guinea (Manus
Island) or the Republic of Nauru for the processing of their asylum claims.
It is Australian Government policy that none of these people will be
resettled to Australia, if found to be refugees. Asylum seekers and refugees
have been languishing on these islands for years as the government tries
to find a durable solution.*2

71.  In contrast, those who arrive in Australia by plane on a valid visa can be
granted a permanent protection visa.43 Australia’s regime discriminates
against asylum seekers who arrive in Australia by boat, not having the
means or ability to travel to Australia by plane.

Ability to access family reunification

72. Unauthorised maritime arrivals are also discriminated against when they
try to reunify their families, both on the basis of having arrived by boat and
depending on the date of their arrival. This is inconsistent with the
protection and assistance accorded to the family in Article 10 of ICESCR.

Ability to access citizenship

73.  Unauthorised maritime arrivals are also discriminated against when
applying for Australian citizenship. In 2016, the Federal Court of Australia
found that the Minister for Immigration and citizenship had unreasonably
delayed when deciding the citizenship applications of two former
refugees.44 This followed a Refugee Council of Australia report that delays
in granting citizenship are disproportionately affecting those who arrived
in Australia by boat.4>

Ability to access government-funded legal assistance
74.  From 31 March 2014, the Australian Government restricted government-
funded legal assistance to unauthorised maritime arrivals making an

41 Department of Immigration and Border Protection (2017), Safe Haven Enterprise Visa
<https://www.border.gov.au/Trav/Visa-1/790->. Of these, only the SHEV offers a potential
pathway to permanent residency. However, it requires visa holders to either work or study for a
period of 3.5 out of 5 years in a designated regional area without receiving any social security
benefits.

42 Australia has entered into an agreement with Cambodia whereby Cambodia (with its highlight
questionable record on human rights) has agreed to take asylum seekers from Manus and Nauru
in exchange for aid monies from Australia. However, at time of writing fewer that ten refugees
have been resettled in Cambodia (and the majority of them have subsequently nominated to
return to their home countries). In late 2016 a resettlement arrangement with the United States
was announced, but no refugees from Nauru or Manus Island have yet been resettled.

43 Department of Immigration and Border Protection, Protection visa (Subclass 866) (2017)
<https://www.border.gov.au/Trav/Visa-1/866->.

44 BMF16 v Minister for Immigration and Border Protection [2016] FCA 1530.

45 Refugee Council of Australia, ‘Delays in citizenship for refugee permanent visa holders’ (2015).
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application for protection.#¢ This has caused delays and added significant
pressure to community and pro bono legal services. It may also affect the
quality of applications submitted and result in incorrect decisions being
made. The need for legal assistance is especially significant because the
government has recently brought forward application deadlines.4”

Proposed Recommendations for Concluding Observations:

THAT Australia amend relevant policies and legislation, particularly the
Migration Act 1958 (Cth) to remove discrimination against asylum seekers and
refugees based on mode of arrival, to ensure equity in processing, access to
permanent protection, opportunities for family reunification, access to
citizenship and government-funded legal assistance.

THAT Australia immediately close the Regional Processing Centres in the
Republic of Nauru and Manus Island in Papua New Guinea, and bring all refugees
and people seeking asylum in those centres to Australia.
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Article 3 — Equal Rights of Men and Women

80.

81.

82.

Despite Australia’s efforts, women continue to experience disadvantage
across key indicators including income, access to health, education,
housing and political representation. This is particularly so for Aboriginal
and Torres Strait Islander women, women from culturally and
linguistically diverse and non-English speaking backgrounds, older
women and women with disability.

While Article 3 refers explicitly to the equal rights of men and women, we
confirm that references to sex and gender in this submission acknowledge
the diversity of gender identity beyond the binary.

As highlighted by the UN Commissioner for Human Rights:
"Unfortunately, the myth that all human beings belong to one of two
distinct and separate sexes is deep-rooted, and it contributes to the
stigma, and even taboo, attached to being intersex...All human beings are
born equal in dignity and rights. Those foundational, bedrock principles
of universality and equality mean that all of us, without exception, and
regardless of our sex characteristics, are equally entitled to the
protections of international human rights law”.50

Mainstreaming Gender Policy and Substantive Equality

List of Issues 2016, para 11

Equal rights of men and women (art. 3)

11. Please provide an assessment of the measures taken to ensure a whole-of-
Government approach to mainstreaming gender policy and of the remaining
obstacles to achieving substantive equality between men and women.

83.

84.

85.

There have been a range of positive developments in Australia’s measures
to ensure a whole-of-government approach to mainstreaming gender

policy.

The Federal Government has developed the third action plan under its
National Plan to Reduce Violence Against Women and Their Children, with
an emphasis on the experiences of Aboriginal and Torres Strait Islander
women, women from culturally and linguistically diverse backgrounds
and women with disability.

It has also established two Federal-level organisations to improve
Australia’s responses to violence against women: Our Watch and
Australia’s National Research Organisation for Women'’s Safety (ANROWS).
Our Watch aims to drive nationwide change in the culture, behaviours
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https://www.ourwatch.org.au/Who-We-Are
http://anrows.org.au/about/who-we-are
http://www.vic.gov.au/women/gender-equality/a-victorian-gender-equality-strategy.html
http://www.rcfv.com.au/Report-Recommendations
http://www.gender-budgets.org/
https://taxpolicy.crawford.anu.edu.au/sites/default/files/events/attachments/2015-12/k_lahey_public_seminar_slides_4_nov_2015_klozttpolsxeqnv42015present.pdf
https://taxpolicy.crawford.anu.edu.au/sites/default/files/events/attachments/2015-12/k_lahey_public_seminar_slides_4_nov_2015_klozttpolsxeqnv42015present.pdf
http://apo.org.au/resource/case-study-gender-responsive-budgeting-australia
http://apo.org.au/resource/case-study-gender-responsive-budgeting-australia
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https://www.wgea.gov.au/sites/default/files/Gender_Pay_Gap_Factsheet.pdf%20accessed%2030%20March%202017
https://www.wgea.gov.au/sites/default/files/Gender_Pay_Gap_Factsheet.pdf%20accessed%2030%20March%202017
http://www.actu.org.au/actu-media/media-releases/2016/women-are-still-losing-out-on-pay-at-every-stage-of-life-new-report-reveals
http://www.actu.org.au/actu-media/media-releases/2016/women-are-still-losing-out-on-pay-at-every-stage-of-life-new-report-reveals

95.

96.

97.

98.

risk of experiencing poverty, housing stress and homelessness in
retirement.

The report noted that women in Australia are more likely than men to
work in lower paid roles and lower paid fields, are more likely to work
part-time or casually, and are more likely to take breaks from paid
employment to provide unpaid care for others. Over their lifetimes, as a
consequence, they earn significantly less than men.

The report found that Australia’s retirement income system does not
adequately accommodate the differences in male and female economic
participation and remuneration, structurally favouring higher income
earners who work full-time, without breaks, for the entirety of their
working life.

The report made 19 recommendations, covering tax reform, amendments
to discrimination and work place legislation, housing affordability,
superannuation legislation, the age pension and paid parental leave. Most
these recommendations have not been implemented.61

However, in the 2016 Federal Budget, the Australian Government did
introduce a range of measures to encourage women to increase their
superannuation contributions, including:

e The introduction of a Low-Income Superannuation Tax Offset (LISTO)
to reduce tax on superannuation contributions for low income
earners;

e Increasing the income threshold used to determine eligibility for the
Spouse Contribution Tax Offset, which provides a benefit of up to $540
for those who make additional superannuation contributions on
behalf of a low-income spouse; and

« Allowing those with superannuation balances of less than $500,000 to
make catch-up concessional contributions (such as salary sacrifice or
personal contributions claimed as a tax deduction) where they have
not previously used their concessional contribution cap.

Proposed Recommendations for Concluding Observations:

THAT Australia address the gendered wage gap, including collecting a range of
gender disaggregated data about the needs of diverse groups of women and
preventing any reduction in workplace gender equality reporting.

61 parliament of Australia, Senate Economics References Committee, A Husband is not a
retirement plan: Achieving economic security for women in retirement, 29 April 2016
http://www.aph.gov.au/Parliamentary Business/Committees/Senate/Economics/Economic_sec

urity for women_in_retirement/Report.
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http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Economics/Economic_security_for_women_in_retirement/Report
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Economics/Economic_security_for_women_in_retirement/Report

Social Security and the Feminisation of Poverty
99.
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most heavily on the social safety net and their numbe
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http://www.abs.gov.au/AUSSTATS/abs@.nsf/Lookup/4102.0Main+Features50Sep+2009#HAVEYOURSAY
http://www.abs.gov.au/AUSSTATS/abs@.nsf/Lookup/4102.0Main+Features50Sep+2009#HAVEYOURSAY

work, 69% of care of adults and 57% of volunteering. The percentage of
unpaid work conducted by women was not affected by the average
income, education or relative advantage of the location in which the work
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http://www.pwc.com.au/australia-in-transition/publications/understanding-the-unpaid-economy-mar17.pdf
http://www.pwc.com.au/australia-in-transition/publications/understanding-the-unpaid-economy-mar17.pdf
http://www.abs.gov.au/websitedbs/censushome.nsf/home/factsheetsmuw?opendocument&navpos=450
http://www.abs.gov.au/websitedbs/censushome.nsf/home/factsheetsmuw?opendocument&navpos=450
http://www.humanrights.gov.au/our-work/sex-discrimination/publications/supporting-working-parents-pregnancy-and-return-work
http://www.humanrights.gov.au/our-work/sex-discrimination/publications/supporting-working-parents-pregnancy-and-return-work

111. Paid parental leave is an essential component of any attempt to address
the gendered wealth gap, improve women’s workforce engagement and
ensure positive health outcomes for mothers and their children.

112. The current Federal paid parental leave scheme provides employees with
an entitlement to 18 weeks of leave funded by the Government at the
minimum wage, with the expectation that the employer will also
contribute further leave entitlements. Workers earning more than
$150,000 per annum are not entitled to the payment, which means that
the scheme is aimed at those employees who are more likely to
experience pressure to return to work following the birth (or adoption) of
a child in the absence of financial support. Eligibility for paid parental
leave is limited to employees who have worked for at least 10 of the 13
months before the birth or adoption of the child, and at least 330 hours in
that 10-month period (just over 1 day a week), with no more than an 8-
week gap between 2 consecutive working days.

113. Although the introduction of this scheme was a significant step forward,
in the 2015/16 Budget the Federal Government described this system as
‘double dipping’ and announced plans to only allow full access to the
government payment if a worker had no workplace entitlements to
parental leave. The proposed amendments would operate to reduce the
total leave available to women, which in turn will reduce women'’s choices
about when to return to work, with significant ramifications for mother
and baby health and child development. In addition, the proposed
amendments break down the developing culture of employers and
Government having shared responsibility for paid parental leave, which is
needed to address the current high levels of discrimination against
pregnant women and mothers in Australia’s workplaces.

114. The measure lapsed during the 2016 election, but has been revived twice
in the form of the Fairer Parental Leave Scheme Bill 2016 and the Social
Services Legislation Amendment (Omnibus Savings and Child Care Reform)
Bill 2017. The amendment was not passed in either bill, but it apparently
remains Government policy to reduce the amount of paid parental leave
currently available to Australian women who have access to some
employee entitlements.

115. While the National Employment Standards include a right for parents to
request flexible work arrangements, there is no enforcement
mechanism.”? The right is only available to parents of children school
aged or younger, children with a disability, and only if the parent has 12
months service with the employer.

71 Fair Work Act 2009 (Cth) s 65.
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women (17%) have experienced physical or sexual violence.”* More
than half a million women report that their children have seen or heard
partner violence.”> The social, health and economic consequences of
family, domestic and sexual violence are enormous, with costs to the
Australian economy being estimated at $13.6 billion in 2009.76 However,
the true scale of the problem is likely much greater as violence continues
to be severely under-reported.

119. Australian governments recognise violence against women as a cause
and consequence of gender inequality and discrimination and have
acknowledged that it continues to be a serious and pervasive human
rights violation in Australia. All governments have stated that
addressing violence against women is a high priority and continue to
commit to efforts to prevent, respond and reduce this violence.
However, critical gaps remain and more needs to be done to recognise
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http://www.abs.gov.au/AUSSTATS/abs@.nsf/allprimarymainfeatures/0556FBD355B2719BCA2571C50074ABF2?opendocument
http://www.abs.gov.au/AUSSTATS/abs@.nsf/allprimarymainfeatures/0556FBD355B2719BCA2571C50074ABF2?opendocument
https://www.dss.gov.au/sites/default/files/documents/05_2012/vawc_economic_report.pdf

123. For example, Aboriginal and Torres Strait Islander women and children
are 34 times more likely to be hospitalised as a result of domestic/family
violence and up to 3.7 times more likely than other women to be victims
of sexual violence; women with disability experience more severe
violence more often than other women, endure additional violence
because of their disabilities 77 and encounter more barriers when they
try to protect themselves and seek justice.”8

Proposed Recommendations for Concluding Observations:
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http://www.womenslegal.org.au/files/file/SAFETY%20FIRST%20POLICY%20PLATFORM.MAY%202016_FINAL.pdf
http://www.womenslegal.org.au/files/file/SAFETY%20FIRST%20POLICY%20PLATFORM.MAY%202016_FINAL.pdf

132. While welcoming the April 2017 announcement by the Federal
Government of an additional $39 million for Community Legal Centres
and $16.7 million for Aboriginal and Torres Strait Islander Legal
Services, in the face of rising demand it is important that all legal
assistance service providers are adequately funded, including Aboriginal
and Torres Strait Islander Legal Services; Community Legal Centres,
including specialist women'’s legal services; Family Violence Prevention
Legal Services; and Legal Aid Commissions.

133. In the context of family law and family violence it is particularly
important that Aboriginal and Torres Strait Islander community
controlled organisations and specialist women'’s legal services and
programs are adequately funded, including for example Family Violence
and Prevention Legal Services.

134. In addition to reversing the funding cuts, the Commonwealth
Government should also implement the 2014 recommendation of the
Productivity Commission to immediately invest $200 million annually in
legal assistance services for civil law services (with a Commonwealth
contribution of 60% and State and Territory Governments 40%).

135. It is also important that all levels of Government in Australia develop a
process for determining adequate and sustainable longer-term funding
contributions to the legal assistance sector, in consultation with the
sector and informed by robust data and evidence.

136. The precarious funding situation and constant uncertainty and
insecurity facing the services that not only support and reaffirm
women’s and children’s right to live a life free from violence, but also
provide expert advice to legislation and policy reform processes and
discussions that enable the environment in which gender equality can
exist

Proposed Recommendations for Concluding Observations:

THAT Australia implement the 2014 recommendation of the Productivity
Commission to immediately invest $200 million annually in legal assistance
services for civil law services.

THAT Australia develop a process for determining adequate and sustainable
longer-term funding for the legal assistance sector, in consultation with the
sector and informed by robust data and evidence.

National Plan to Reduce Violence against Women and their Children
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adoption of the National Plan to Reduce Violence Against Women and
Their Children 2010-2022 (the National Plan), which acts as the primary
national policy on reducing sexual, domestic and family violence. Despite
many positive steps, the implementation of the National Plan continues
to be hindered by gaps between intent and practical implementation.
These inconsistencies undermine the governments’ commitments to
gender equality and efforts to end violence against women.

138. The design and implementation of the National Plan has been
continuously hindered by the lack of effective communication between
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| THAT Australia implement processes for meaningful participation and
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https://www.fwc.gov.au/awards-agreements/awards/modern-award-reviews/4-yearly-review/common-issues/am20151-family-and
https://www.fwc.gov.au/awards-agreements/awards/modern-award-reviews/4-yearly-review/common-issues/am20151-family-and
https://www.fwc.gov.au/awards-agreements/awards/modern-award-reviews/4-yearly-review/common-issues/am20151-family-and
http://www.actu.org.au/actu-media/media-releases/2016/actu-paid-family-violence-leave-case-concludes-in-fair-work-commission
http://www.actu.org.au/actu-media/media-releases/2016/actu-paid-family-violence-leave-case-concludes-in-fair-work-commission

145. Systemic failures such as poverty, homelessness and involvement in
the child protection system bring women and girls into contact with
the criminal law and entrench them in cycles of violence and
criminalisation.

146. Compared with the general population, women in prison are more
likely to have experienced sexual assault and domestic and family
violence® and have high rates of
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Article 6 — Right to Work

List of Issues 2016, para 12-13

Right to work (art. 6)

12. Please provide statistical data on unemployment rates covering the years
2015 and 2016, disaggregated, to the extent possible, by age, sex, ethnic origin,
disab
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programme participants with basic industrial law protections, including
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to work’,93 on the basis of ‘financial hardship’.94 Delays in being granted
permission to work may force asylum seekers into working in the ‘black
market’, where they risk exploitation. Government assistance is not
provided to help asylum seekers find employment.®>

Proposed Recommendations for Concluding Observations:

THAT Australia legislate to provide uniform access to work rights for all asylum
seekers living in the Australian community and provide adequate assistance to
help them obtain employment.

People with Disability
154. The workforce participation rate for people with disability in Australia is
low, at 53.4%, compared to 83.2% for people without a disability.96
Australia is ranked 21st out of 29 OECD countries for employment
participation of people with disability.®” Women with disability are less
likely to be in the workforce compared to men with and without
disability, and compared to women without disability.%8

155. The Australian Human Rights Commission’s Willing to Work Inquiry
Report recognised numerous systemic barriers to employment for
people with disability. These include lack of practical assistance for
employers to support employment of people with disability; negative
employer and community attitudes; poor transition to work initiatives
for school leavers; negative outcomes from disability employment
services which fail to respond to individual needs or deliver long term
job retention; segregation of people with disability in ‘sheltered
workshops’ (Australian Disability Enterprises), and financial
disincentives of entering the workforce such as increased accessible
transport costs. 99

93 Department of Immigration and Border Protection, | am an Illegal Maritime Arrival on a
Bridging Visa E. Am I eligible for work rights? (2017)
<http://www.border.gov.au/Lega/Lega/Form/Immi-FAQs/i-am-an-illegal-maritime-arrival-on-
a-bridging-visa-e-am-i-eligible-for-work-rights>. The right to work is obtained by the grant of
another bridging E visa with work rights that replaces a person'’s existing bridging visa.

94 Migration Regulations 1994 (Cth) reg 1.08, available at:
<http://www.austlii.edu.au/au/legis/cth/consol_reg/mr1994227/>.

9 In a recent report, the Refugee Council of Australia found that the JobActive system — the
Australian government’s job services provider — was not responsive to the needs of asylum
seekers and refugees. See Refugee Council of Australia, Job Active: Refugee and Community Service
Provider Concerns (2016).

9% Australian Human Rights Commission, Willing to Work: National Inquiry into Employment
Discrimination Against Older Australians and Australians with a Disability (AHRC Willing to Work)
(2016) 35 < http://www.humanrights.gov.au/our-work/disability-rights/publications/willing-
work-national-inquiry-employment-discrimination>.

97 Organisation for Economic Co-operation and Development (OECD), Sickness, Disability and
Work: Breaking the Barriers — A Synthesis of Findings across OECD Countries, (2010) OECD
Publishing, Paris.

98 Department of Social Services, Progress Report to the Council of Australian Governments 2014,
p55

99 AHRC Willing to Work (2016).
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156. While the Australian Government committed to developing a National
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LGBTIQ People
162. Transgender, gender diverse and intersex people face significantly
higher levels of
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meaningful skills. The practice of prison labour for private industry
creates tensions with unions and non-imprisoned workers. Prison
advocates confirm that people in prison are not adequately remunerated
for work and unequal remuneration between men and women for
prison labour is likely to occur.113 Further, people in prison have
increasingly limited access to employment opportunities in the
community due to the strict application of security classification policies
and limited “release-to-work” programs. For example, in Queensland
almost all low security prisons, and especially work camps, have
available beds, while secure prisons are significantly overcrowded.114

Proposed Recommendations for Concluding Observations:

THAT Australia collate and publish data about employment in public and private
prisons, including the number of people engaged in employment, rates of
remuneration, and companies engaged in prison industries.

THAT Australia implement laws to ensure that prisoners are fairly remunerated
for their work; provided with opportunities to acquire vocational skills to assist
them to find post-release work and employment; provided with access to
meaningful work that is connected to communities where they will return after
prison; and identify how security classification policies affect the ability of
people in prison to access low security.

113 The Anti-Discrimination Commission Queensland identified two instances of possible
unlawful discrimination in remuneration between men and women in prison in its 2006 report:
Anti-Discrimination Commission Queensland, Women in Prison Report (2006), 86-87.

114 Hannah Busch, ‘Queensland prisons holding 1,600 inmates above capacity’, The Chronicle
(online), 13 March 2017 <https://www.thechronicle.com.au/news/queensland-prisons-
overcrowded/3153671/>.
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THAT Australia extend the 60-day period for migrant workers to source
alternative employment.

THAT Australia increase funding for the Fair Work Ombudsman to ensure they
have sufficient funding and powers to address non-compliance and promote

systemic reform.

THAT Australia provide adequate funding for advocacy and legal assistance
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superannuation. Despite repeated calls for a national labour hire licensing
scheme and a prohibition on sham contracting, the Government has failed
to amend relevant provisions in the Fair Work Act.

Proposed Recommendations for Concluding Observations:
THAT Australia introduce a “reasonable person” test into the Fair Work Act 2009
(Cth) in determining whether an employer has engaged in sham contracting.

Children and Young People

170. Children and young people legally engaged in the workforce continue to
face direct discrimination in wages due to an exception in the Age
Discrimination Act 2004 which allows for people under 21 years of age to
be paid a proportion of the adult minimum wage.21 This amounts to a
breach of the right to equal pay for equal work for children and young
people in employment in Australia.

171. Payments to eligible young people through Newstart Allowance and
Youth Allowance is below the poverty line, with 40% of students
surveyed recently indicating they had to regularly go without food or
other necessities.122Additionally, as young workers (aged 18-24 years)
are often likely to work unsocial hours and receive penalty rates,
significant concerns relate to a recent decision of the Fair Work
Commissi
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Article 8 - Freedom of Association and the Right to Strike

List of Issues 2016, para 15

15. Please provide information about the remaining legal barriers to the
exercise of trade union rights by all workers. Please update the Committee on
the status and contents of the Building and Construction Industry (Improving
Productivity) Bill 2013 and the Building and Construction Industry
(Consequential and Transitional Provisions) Bill 2013, while indicating their
bearing on trade union rights.

172. Freedom of association covers the rights of workers to join and be
represented by trade unions, to organise and to collectively bargain.
Rights are also extended to t
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179.

respect of any premises and power to require a person to give
information about the property and accounting of a property, in advance
of an investigation notice being issued, amongst others. The privilege
against self-incrimination or self-exposure to a penalty has very limited
protection.

These and other measures substantially breach the intent of Article 8 by

restricting union freedom, penalising workers and their organisations for
taking industrial action, and discriminating against workers in the
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Proposed Recommendations for Concluding Observations:
THAT Australia ensure that income support payments provide an adequate
standard of living.

Conditionality

188.

189.

190.

191.

192.

193.

The main form of conditionality in the Australian social security system
are “mutual obligation” requirements which unemployed people in
receipt of benefits must meet as a condition of eligibility for payments.

Mutual obligation requirements include the obligation to apply for a
certain number of jobs per fortnight and the “work for the dole” program
of structured activities. There is a system of penalties for failure to meet
these requirements without reasonable excuse (the job seeker
compliance framework). Penalties include suspension and financial
penalties (generally 10% of the person’s benefit). The harshest sanction
is a “serious failure”, a period of eight weeks without payment, although
this may be waived in cases of severe hardship.

Since July 2013 there has been a separate labour market program for
income support recipients in remote communities, originally called the
Remote Jobs and Communities Program (RJCP). InJuly 2015, RICP was
replaced by the Community Development Program (CDP).

This program has about 37,000 participants, about 85% of them
Indigenous Australians. These are among the poorest and most
disadvantaged people and communities in Australia.

Under both RICP and CDP, participations have more onerous mutual
obligation requirements than other unemployed people receiving
benefits, in particular work for the dole requirements. Currently, work
for the dole requirements apply to unemployed people after 12 months in
receipt of benefits and for only 6 months of the year, 15 hours per week.
Under CDP, participants are required to participate in work for the dole
from day one in the program, for 25 hours per week spread across 5 days,
year-round.

Under both RICP and CDP, penalties applied to remote job seekers have
steadily escalated, especially since the CDP was introduced. Since the
introduction of CDP in July 2015, more than 200,000 financial penalties
have been applied to CDP participants. This is grossly disproportionate to
the size of this cohort which make up only about 5% of all unemployed
people in employment services programs nationally.127
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https://www.employment.gov.au/job-seeker-compliance-data

194.

195.

One of the main factors driving this increase in penalties are the more
onerous mutual obligation requirements under the RICP/CDP
program.128 These penalties are reducing access to, and the level of,

income support for these disadvantaged individuals and communities.

The CDP is discriminatory. The majority of CDP participants are
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http://caepr.anu.edu.au/sites/default/files/Publications/WP/CAEPRWorkingPaperNo108_2016.pdf
http://caepr.anu.edu.au/sites/default/files/Publications/WP/CAEPRWorkingPaperNo108_2016.pdf
http://caepr.anu.edu.au/sites/default/files/Publications/WP/16-081-WP-WORKDOLE+D(22Jun16).pdf
http://caepr.anu.edu.au/sites/default/files/Publications/WP/16-081-WP-WORKDOLE+D(22Jun16).pdf

200.

201.

202.

203.

Asylum seekers assessed as refugees and granted permanent residence
can access the same benefits as Australian residents and are exempt
(along with immediate family) from residence-based waiting periods. 129

However, unauthorised maritime arrivals on bridging visas are not
eligible to access social security benefits on the same level as Australian
citizens or protection visa holders. Instead, these people are eligible to
access benefits under the Status Resolution Support Services (SRSS)
Programme.130 Under this program, asylum seekers who are found to be
eligible are provided with limited financial benefits, health care, English
language tuition, and housing services. The level of services and payments
available depends on the person’s particular circumstances within six
bands prescribed under the programme. Access to the SRSS generally
continues while a person’s application is being reviewed until he/she
receives avisa.131

However, the SRSS payment is inadequate to provide a basic standard of
living (and is set at 89% of the equivalent social security payment. There
IS no reasonable justification for setting the rate of payment below the
special benefit payment normally paid to temporary visa holders

In circumstances where individuals are in the community on bridging
visas for long periods of time, it is essential that they receive adequate
access to social security to allow them to maintain an adequate standard
of living, as well as mental and physical health.132

129
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https://www.humanservices.gov.au/customer/enablers/newly-arrived-residents-waiting-period#exemptvisas
https://www.humanservices.gov.au/customer/enablers/newly-arrived-residents-waiting-period#exemptvisas
https://www.border.gov.au/Trav/Refu/Illegal-maritime-arrivals/status-resolution-support-services-programme-srss
https://www.border.gov.au/Trav/Refu/Illegal-maritime-arrivals/status-resolution-support-services-programme-srss
https://www.humanservices.gov.au/customer/services/centrelink/status-resolution-support-services-payment
https://www.humanservices.gov.au/customer/services/centrelink/status-resolution-support-services-payment

Proposed Recommendations for Concluding Observations:

THAT Australia ensure that all asylum seekers and refugees are given the same
access to social security payments and services as Australian citizens for so long
as they are in Australia.

Debt Recovery Processes

204. Anautomated debt recovery process known as the Online Compliance
Intervention program has been implemented targeting past and current
recipients of a social security payment. This program has generated large
numbers of inaccurate debts resulting in extreme distress for past and
present income support recipients and potentially large numbers of
people repaying debts they do not owe or debts higher than what they
owe.

205. Problems with this program include: a flawed data-matching process
that fails to accurately detect and calculate debts, resulting in inaccurate
debt notices being sent to people; the reversal of the onus of proof onto
the people whereby they must prove their innocence; removal of human
intervention in the detection and calculation of debts; and limited
options for people to contact the relevant department.
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recipients of working age income support payments living in the trial
locations are subjected to the cashless debit card trial.

209. The Cashless Debit Card is managed by an external company that shares
spending information with the Department of Human Services. This has
raised privacy issues due to the sharing of personal information.

210. Because only 20% of social security payments are made in cash to
Cashless Debit Card holders, individuals are severely limited in shopping
choice. Outlets that accept cash only, and which often offer goods at
reduced prices, such as community markets, are not available to
Cashless Debit Card holders. Fees for use of an EFTPOS card are charged
by some retailers, and minimum spend charges may also be in place,
making shopping using the Card more expensive than cash. People also
cannot purchase anything using PayPal or from Gumtree (a second-hand
items website).

211. Use of the Cashless Debit Card identifies the cardholder as a social
security recipient, resulting in potential stigma and discrimination.

Proposed Recommendations for Concluding Observations:
THAT Australia abolish the compulsory quarantining of social security payments
using income management and Cashless Debit Cards.

Waiting Periods

212. The Australian Government imposes waiting periods of ten years for
people born overseas before they can access Age Pensions.134 Further,
people with disability who migrate to Australia are required to wait ten
years to meet the residency and eligibility requirements of the Disability
Support Pension (DSP). Being denied access to this basic financial
support strips migrants with disabilities’ rights to independence, forcing
them to be economically reliant on their families and wider community
leaving them at an increased risk of poverty, homelessness and other
social disadvantage. Newly arrived CALD people with disability have
little knowledge about policies and service systems in Australia.

213. Individuals on temporary visas are generally not eligible to access
services through Centrelink. For some women, particularly those in
rural and regional Australia, the evidentiary requirements can be
prohibitively onerous.13> Temporary migrants who do not have access to
the family violence exception to change their visa status cannot access
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https://www.dss.gov.au/about-the-department/international/policy/social-security-payments-residence-criteria
https://www.dss.gov.au/about-the-department/international/policy/social-security-payments-residence-criteria

Centrelink and are left indefinitely without income and rely on charities
or other charitable support to get by.

214. The proposed changes to the portability of benefits in relation to the Age
Pension and a number of other payments are of great concern for
pension recipients.13¢ ACOSS and other observers estimate that
somewhere in the vicinity of 190,000 Australians will be affected by the
proposed pension portability amendments.137 The proposed
amendments in this bill will mean that after just six weeks overseas
pensioners who have lived in Australia for less than 35 years of their
working life will have their rate of pension reduced.

215. Many of these Australians maintain strong connections through family
and other networks in their countries of origin. These networks are of
value to Australia for both economic and social reasons. For many CALD
Australians the chance for extended visits with children, siblings or
other family and friends living in countries of origin represent the only
opportunity to support and be supported by these networks, separated
by vast distances. This is particularly egregious in the context of ageing
Australians, severely disabled Australians and widowed Australians, all
of whom are targeted by the provisions of this Bill in sections 1220A,
1220B and 1221 respectively.

| Proposed Recommendations for Concluding Observations:
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http://fecca.org.au/wp-content/uploads/2017/03/FECCA-submission-Social-Services-Legislation-Amendment-Omnibus-Savings-and-Child-Care-Reform-Bill-2017.pdf
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Article 10 — Right to Family

216. Article 10 recognises ‘family’ as the fundamental unit of society, and
requires the Australian Government to protect and assist all families,
whatever form those families may take. Article 10(2) provides that
mothers should be provided with paid maternity benefits for a reasonable
period before and after childbirth. Article 10(3) requires special
measures to be taken to ensure that children are not subject to
discrimination by reason of their parentage or other conditions.

Children in Alternative Care

List of Issues 2016, para 18

18. Please provide data covering the period 2013-2016 on children placed in
alternative care, indicating, among others, the ethnic origin and geographic
location. Please provide information on the impact of the measures taken,
including under the National Framework for Protecting Australia’s Children
(2009-2020) to reduce the overrepresentation of indigenous children in
alternative care.

217. Australia is currently implementing the Third Three Year Action Plan of
the National Framework for Protecting Australia’s Children 2009-2020
(Third Action Plan). The number of children receiving child protection
services is rising, with a growth in 20% recorded in the last 4 years.138

However, there is decreasing proportional investment into early
intervention as a fraction of overall spending on child protection

services.139 Preventative and early intervention spending in the form of

family support services only represents 16.6 per cent of total child
protection system expenditure,140

Proposed Recommendations for Concluding Observations:

THAT the Australian Government, working in collaboration with State and
Territory Governments under the Third Action Plan, strengthen the legal and
practical implementation of the National Standards for out of home care,
increase resourcing for early intervention programs and further support
children transitioning out of care.

Care and protection of Aboriginal and Torres Strait Islander children

218. Aboriginal and Torres Strait Islander children are significantly over-
represented in child protection systems and in out-of-home care in
Australia.

138 Australian Institute of Health and Welfare, Child protection Australia 2015-16 (2017) 17
<http://www.aihw.gov.au/WorkArea/DownloadAsset.aspx?id=60129558819>.

139 The Secretariat of National Aboriginal and Islander Child Care (SNAICC), The Family Matters

Report: Measur
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THAT Australia, through the National Disability Strategy, establish
comprehensive and intensive gender specific parenting and family support
measures for parents with disability, to assist with maintaining children with
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THAT Australia work collaboratively with state and territory governments to
develop and implement strategies to address the disproportionate
representation of children in residential out of home care from coming into
contact with the youth justice system.

THAT Australia ensures that the Commonwealth Ombudsman, and relevant state
and territory bodies, be required to develop standardised and effective
safeguards to respect, protect and realise the rights of children in detention
which are consistent with international standards including the United Nations
Rules for the Protection of Juveniles Deprived of their Liberty 1990 (The Havana
Rules) and OPCAT obligations.

THAT Australia work cooperatively with the Northern Territory Government to
fully implement the recommendations to be made by the Royal Commission into
the Protection and Detention of Children in the Northern Territory.

THAT Australia work with other state and territory governments to identify
recommendations of the Royal Commission into the Protection and Detention of
Children in the Northern Territory to be implemented in each jurisdiction to
address the overrepresentation of Aboriginal and Torres Strait Islander children
in the child protection and youth detention systems.

Unaccompanied Children Seeking Asylum

228.
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THAT Australia remove barriers to family reunion across the humanitarian and
migration program for children and young people, and review the definition of
family used to assess and prioritize family reunion applications in accordance
with the UNHCR Resettlement Handbook.

Children in immigration detention

See comments under Article 12.

Parental Imprisonment

229.

The majority of women in prison in Australia have children. Most
Indigenous women had caregiver responsibilities for children prior to
their imprisonment.164 Women in prison are likely to have contact with
child protection authorities and family reunification is rare. Research
confirms that parental imprisonment results in significant negative
consequences for children. 165 Children whose mothers spend time in
prison are more likely to have a disrupted education, poor health and
unstable housing, all factors that heighten the risk of a young person
entering the child protection or justice systems in the future.166 The care
of dependent children is not ordinarily considered a persuasive reason to
impose non-prison sentences, unless imprisonment is deemed to have an
“exceptional” impact upon children.167
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Pregnant women in prison

230. During 2014, there were 179 pregnant women in prison across Australia
(excluding New South Wales).169 There is no public, national data on the
number of women who give birth in prison each year. Policies to support
breastfeeding are inconsistent across prison and child protection
authorities. For women who give birth in prison, there is a very high
likelihood that their children will be removed from their care by child
protection authorities. Overcrowding limits the ability of women and
their newborn/infant children to remain together in prison. Child
removals from prison are more likely to affect Indigenous mothers and
perpetuate multigenerational trauma in their families and communities.

Case study: Judith

Judith, an Aboriginal woman, recently gave birth to her fourth child in prison.
Judith’s other children are all in out-of-home care. Judith’s son was born 10 days
before her full-time release date from prison.

Judith was at a low security prison and applied to have her baby remain with her.
Judith felt intimidated for making this application and ultimately withdrew it.
About two weeks before the baby was born, Judith was transferred from the low
security prison to a high security prison.

Once Judith’s baby was born, it was immediately removed from her care to a foster
carer. Judith planned to stay with the foster carer on her release, but the night
before she was released from prison, child protection authorities applied for an
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19. Please provide information on measures taken to prevent, combat and
investigate acts of violence and abuse against persons with disabilities in
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THAT Australia should commission a Royal Commission into Violence and Abuse
against People with Disability. The National Inquiry should have specific and
broad powers to compel witnesses, undertake a comprehensive investigation of
all forms of violence and refer matters to law enforcement agencies.

THAT Australia, through the National Disability Strategy should act on the
recommendations from the 2015 Senate Committee to provide nationally
consistent measures to address all forms of violence and abuse against people
with disability in a broad range of settings.

Domestic and Family Violence

List of Issues 2016, para 20

20. Please provide updated statistical data on domestic violence against women
and girls, disaggregated by, among other factors, sex, age, ethnic origin, disability
and geographic location of the victims, covering the period 2013-2016. Please
provide information on the impact of the National Plan to Reduce Violence
against Women and Children (2010-2022).

Domestic violence and National Plan to Reduce Violence against Women
and Children
See comments under Article 3.

Violence against Aboriginal and Torres Strait Islander women and children

234. Aboriginal and Torres Strait Islander people in Australia are significantly
more likely to experience family violence than non-Indigenous people.1’®
The greatest direct impact of family violence is on Aboriginal and Torres
Strait Islander women.'”” Children are also especially vulnerable to the
direct and indirect impacts of family violence — causing them deep and
lasting harm and contributing significantly to their over-representation in
Australia’s child protection systems. At the heart of family violence lies
both individual and communal grief, loss, disempowerment and trauma.
Breaking the cycle of violence requires a range of approaches, including
community driven trauma informed approaches to family violence that
prioritise cultural healing and recognise culture as a protective factor.

| Proposed Recommendations for Concluding Observations:
THAT Australia provide adequate and sustainable funding for family violence
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Violence against children

235. There are weaknesses in the legal protection of children from violence
due to the ongoing legality of corporal punishment used against children
in Australia.178 This is despite recommendations for reform issued by the
UN Committee on the Rights of the Child.179

Proposed Recommendations for Concluding Observations:
THAT Australia work collaboratively with state and territory governments to
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238. There is anecdotal evidence that LGBTIQ children face disproportionate
levels of family conflict and violence, which results in higher levels of
youth homelessness and poorer mental health. However, there is little
actual data about family violence experienced by LGBTIQ children.
Without access to accurate, disaggregated data, it is difficult for the NGO
sector to obtain sufficient evidence to request additional funding for
awareness raising, cultural competency in service delivery and violence
prevention specifically affecting the LGBTIQ communities.

Proposed Recommendations for Concluding Observations:
THAT Australia allow same-sex couples to marry and legally adopt children.
THAT Australia collect data on domestic and family violence in LGBTIQ families.

THAT Australia remove laws which discriminate against same-sex couples’
ability to start a family, including adoption, access to assisted reproductive
treatment and altruistic surrogacy.

Special Protection and Assistance for Children

Children in the workforce and protection from economic exploitation

239. Australia has yet to ratify ILO Convention No. 138 concerning Minimum
Age for Admission to Employment (1973). Systems across Australian
states and territories are “piecemeal and inconsistent”.183 There are
reports of child labour existing in the supply chains of Australian
businesses84. There have been numerous reports of businesses engaging
in exploitative employment of young workers, including underpayment,
particularly in the hospitality and retail sectors.18> Inquiries conducted by
the Fair Work Ombudsman also reveal serious issues of non-compliance
in sectors with high youth employment rates.186

Proposed Recommendations for Concluding Observations:

THAT Australia ratify ILO Convention No. 138 concerning Minimum Age for
Admission to Employment (1973) and work with state and territory governments
to ensure an effective national system of protection against child labour.

183 Andrew Stewart and Natalie van der Waarden ‘Regulating Youth Work: Lessons from
Australia and the United Kingdom’ in Robin Price, Paula McDonald, Janis Bailey and Barbara Pini
(eds) Young people and work, Ashgate (2011) 185, 187.

184 This was raised as a concern by the Committee on the Rights of the Child, Consideration of
reports submitted by States parties under article 44 of the Convention — Concluding observations:
Australia, UN Doc. CRC/C/AUS/CO/4 (28 August 2012) [27]-[28].

185 See, for example, Anna Patty, ‘The great student swindle’ Sydney Morning Herald (date
unknown) <http://www.smh.com.au/interactive/2016/great-student-swindle/>.

186 See Fair Work Ombudsman, Inquiry Reports <http://www.fairwork.gov.au/about-us/access-
accountability-and-reporting/inquiry-reports#trolley-collection-services-procurement-by-
woolworths-limited>.
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THAT Australia introduce legislation to protect against child labour in global
supply chains.

Birth registration
240. Australia lacks adequate data on the number of children in Australia

who do not have their births registered and/or who do not have a birth
certificate. Available evidence shows that Indigenous children in
particular face barriers to having their births registered and obtaining a
birth registration. In 2005, one program indicated that 13% of children
born to Indigenous mothers were not registered.18” The reasons for this
include, inability to pay for certificates and late registration fees,
complexity of forms, proof of identity requirements to register or apply
for a certificate, physical access to registry locations, lack of confidence
when dealing with authorities, and marginalisation from mainstream
services.188

Proposed Recommendations for Concluding Observations:

THAT Australia work with state and territory governments to ensure
comprehensive and universal access to birth registration and birth certificates
for all children across Australia.

Provision of child care

241. In March 2017, the Austral